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AFFIDAVIT: Cowen Schwarz Marschke Lawyers 
Form 46, R.431 Level 8, 300 George Street 

Brisbane, Qld, 4000 
Filed on behalf of the Applicant Tel: (07) 300 300 00 

Fax: (07) 300 300 33 
Email: dschwarz@csmlawyers.com.au 

02473332-012 

SUPREME COURT OF QUEENSLAND 

REGISTRY:  Brisbane 
NUMBER: 3383 of 2013 

Applicants: RAYMOND EDWARD BRUCE AND VICKI PATRICIA BRUCE 

 AND 

First Respondent: LM INVESTMENT MANAGEMENT LIMITED 

 (IN LIQUIDATION) ACN 077 208 461 IN ITS CAPACITY AS 

RESPONSIBLE ENTITY OF THE LM FIRST MORTGAGE 

INCOME FUND 

 AND 

Second Respondent: THE MEMBERS OF THE LM FIRST MORTGAGE INCOME 

FUND ARSN 089 343 288 

 AND 

Third Respondent: ROGER SHOTTON  

 AND 

Intervener: AUSTRALIAN SECURITIES & INVESTMENTS COMMISSION 

AFFIDAVIT OF DAVID WHYTE 

SWORN ON 28 APRIL 2024 

I, DAVID WHYTE of Level 10, 12 Creek Street, Brisbane in the State of Queensland, 

Registered Liquidator, state on oath:- 

1. I am a Registered Liquidator and a Consultant in the employ of the firm BDO.  I am 

an affiliate member of the Chartered Accountants Australia and New Zealand. 

2. I refer to my affidavit sworn 9 April 2024 and filed 12 April 2024 with Exhibit Bundle 

DW-128 (“Finalisation Affidavit”) and my affidavit sworn 9 April 2024 with Exhibit 
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Bundle DW-129 (“Remuneration Affidavit”) in support of an application by me for 

authority to make a final distribution to FMIF members and other orders to finalise the 

winding up of the LM First Mortgage Income Fund (“FMIF”), (“Finalisation 

Application”).  

3. Now produced and shown to me and marked “DW-130” is an indexed paginated 

bundle of the documents referred to in this Affidavit (“the Bundle”).  

4. Throughout this Affidavit, I use definitions set out in paragraph 7 of my Remuneration 

Affidavit.  

Notice to FMIF members 

5. On 26 April 2024, I caused a notice to be issued to FMIF members inviting them to 

submit claims as foreshadowed by paragraphs 22 to 24 of the Finalisation Application, 

and requesting that they update their bank account details in anticipation of the final 

distribution. This notice attached a notice to members regarding the Finalisation 

Application and the application by Mr Park and LMIM for determination of 

remuneration and payment of expenses from the FMIF.  

6. At pages 1 to 6 of the Bundle is a copy of this notice.  

Summary of Benefits to FMIF  

7. The “gross” benefits obtained, or received by the FMIF to date as a result of work 

undertaken by BDO include (but are not limited to) the following:- 

 Description of benefit Approximate or estimated quantum 

of benefit, gross of fees or expenses 

of my receivership (funds received 

by FMIF, estimated costs savings, or 

face value of claim discontinued or 

dismissed) 

Reference 

Net Proceeds of sale of 

retirement village assets held by 

FMIF as security for loans to 

borrowers, which were sold by 

BDO  

Approximately $40 million – see note 1 

below.   

Paragraphs 

58 to 61 of 

June 2019 

Affidavit  
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 Description of benefit Approximate or estimated quantum 

of benefit, gross of fees or expenses 

of my receivership (funds received 

by FMIF, estimated costs savings, or 

face value of claim discontinued or 

dismissed) 

Reference 

Settlement Sum paid by EY to 

settle Auditors Claim (otherwise, 

the EY Proceeding in the 

Finalisation Affidavit) 

To be deposed to in a confidential 

affidavit  

 

Recoveries in relation to the 

proceedings against the Feeder 

Funds (otherwise, the Feeder 

Fund Proceedings in the 

Finalisation Affidavit) 

$4,131,535.74 withheld from the interim 

distribution to the Feeder Funds of 6.5 

cents per unit – see Note 6 below.  

As at 31 December 2023, it is estimated 

that a further $6,402,171 will be 

withheld from the final distribution to the 

Feeder Funds 

98 to 111 of 

May 2020 

Affidavit  

Judgment in professional 

negligence proceedings against 

a quantity surveyor, the conduct 

of which was taken over by me 

$2.39 million plus costs Paragraphs 

17(a), 92 to 

94 of June 

2016 

Affidavit  

Remuneration and expenses 

sought from FMIF by the 

Liquidators but opposed by Mr 

Whyte and not approved by the 

Court 

Approximately $2 million (excluding any 

GST) – See Note 2 below 

Paragraphs 

146 to 153, 

166,  of May 

2020 Affidavit  

Distributions received from the 

Bellpac Liquidator, as a result of 

various legal proceedings, 

partially funded by the FMIF  

Approximately $4 million Paragraphs 

87, 93 and 

96 of March 

2021 

Affidavit  

Recovery of additional funds 

from a borrower to whom the 

FMIF had advanced funds, as a 

result of negotiations undertaken 

by BDO 

$7.5 million N/A 

Distributions from trustee of the 

administration of the bankrupt 

$877,000 Paragraphs 

103 and 104 
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 Description of benefit Approximate or estimated quantum 

of benefit, gross of fees or expenses 

of my receivership (funds received 

by FMIF, estimated costs savings, or 

face value of claim discontinued or 

dismissed) 

Reference 

estate of Mr Lamb, partially 

funded by the FMIF 

of 

Finalisation 

Affidavit 

Discontinuance of MPF 

Proceedings (otherwise, the 

KPG and Lifestyle Proceedings 

in the Finalisation Affidavit), in 

which I was joined as Second 

Defendant to defend claims 

made against FMIF assets 

Amounts claimed by the trustee of the 

MPF against FMIF assets 

approximately $24 million plus interest 

and costs 

Paragraphs 

200 to 204 of 

May 2020 

Affidavit  

Discontinuance of the AIIS 

Proceeding 

Amount claimed by plaintiff against 

FMIF assets approximately $3.9 million 

plus interest and costs 

Paragraphs 

205 to 209 of 

May 2020 

Affidavit  

Costs savings to the FMIF as a 

result of applications by me to 

ASIC for financial reporting and 

audit relief  

From about 2016 (after all real property 

assets had been realised reducing the 

number of transactions), auditor’s fees 

would be about $12,500 to $20,000 for 

each yearly audit and between 50% to 

70% of that for each half yearly audit.  

By about 2024/2025, due to an increase 

in staff and overhead costs and 

compliance costs, an auditor’s fees 

would be about $30,000 for an annual 

audit and $20,000 for a half year 

review. See Note 3 

These figures do not include insolvency 

practitioners’ fees to instruct auditors or 

respond to queries from auditors.  

Paragraph 

144 of May 

2020 Affidavit  

Note 1 – The amount received from the sale of the retirement village assets was about 

$10 million above the value of the retirement village assets, as assessed in 

professional valuations obtained by BDO prior to the sales. 
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Note 2 – this figure does not take into account additional remuneration or legal costs 

incurred by me as a result of opposing the applications or the Liquidator’s costs that 

were ordered to be paid out of the FMIF, nor any future costs savings on future 

remuneration applications by the Liquidator that may result from His Honour 

apportioning work referrable to all of the funds as between the various funds that LMIM 

is or was responsible entity or trustee of in a manner more favourable to the FMIF 

than was proposed by the Liquidators, nor from his Honour’s ruling that corporate 

remuneration is not recoverable from the FMIF.  

Note 3 – ASIC has granted the FMIF exemptions from the relevant financial reporting 

and audit obligations for the 2016 to 2025 financial years (inclusive).  The estimated 

costs savings are based on information provided to me by Mr Craig Jenkins, an audit 

partner at BDO, who has audited several managed investment schemes. 

8. The figures set out in the above “table of benefits”, do not take into account: 

 Remuneration or legal costs incurred to achieve the stated recoveries or 

other benefits;  

 The costs and losses associated with the Claim against the directors of 

LMIM and the MPF (Supreme Court of Queensland Proceeding 12317/14), 

which was unsuccessful, including but not limited to, the adverse costs 

orders made against LMIM as RE of the FMIF.  

9. That benefits have been realised as a result of the work undertaken by BDO is also 

evident from the matters referred to in paragraphs 10 to 19 below.   

10. At the time of my appointment, the FMIF had cash at bank of approximately $9 million 

and owed a secured creditor, DB approximately $25 million.  

11. In the first unaudited accounts that I caused to be prepared during my appointment, I 

estimated that the net assets of the FMIF per unit as at 31 December 2013 were 14.4 

cents per unit. This estimate was based on the available cash and the impaired value 

of the securities securing the FMIF’s loans at that time, but did not take into account 

the likely future costs of the winding up, potential further recoveries from litigation or 

other activities referred to above, nor exposure to litigation against the FMIF including 

the MPF and the AIIS Proceedings mentioned above. 
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12. At pages 7 to 31 of the Bundle is a copy of the Financial Statements for the FMIF for 

the year ended 30 June 2013 and the half year ended 31 December 2013. 

13. As a result of realisations of property, DB was paid out in early January 2014 (although 

the DB Receivers did not immediately retire for reasons explained in previous 

affidavits). 

14. The amount recovered from realisation of the retirement village assets sold by BDO 

(which represented about 50% of the FMIF’s loan book at the time of my appointment) 

was approximately $40 million.  

15. The DB Receivers, either directly or by myself and Mr Fielding as appointed 

controllers, had carriage of the realisation of the remaining real property securities of 

the FMIF.   

16. In October 2019, I caused an interim distribution to be made to FMIF members. The 

total amount of this distribution was approximately $32 million, reflecting 6.5 cents per 

unit. 

17. As at 31 December 2023, the FMIF had cash and cash equivalents of approximately 

$58.980 million. 

18. Once all liabilities of the FMIF has been paid or accounted for, I presently estimate 

that a final distribution of approximately $56 million can be made to FMIF members, 

reflecting a further 11.4 cents per unit.  

19. Based on the above, I estimate that the FMIF members will received a total of 17.9 

cents per unit as a result of my and the DB Receivers’ work (after all remuneration, 

costs and expenses are accounted for), which compares favourably to the 14.4 cents 

per unit referred to above estimated by me as at 31 December 2013 at the 

commencement of my appointment (an increased return of 3.5 cents per unit 

represents an additional  $17.2 million to investors, approximately). 

Estimates of remuneration from 1 March 2024 to completion of winding up  

20. I have undertaken an estimate of my anticipated remuneration from 1 March 2024 

until the conclusion of the winding up and the expenses which I expect to incur after 

the making of the final distribution. 

21. The below estimates are made on the basis of the following key assumptions:- 
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 That the orders sought in the Finalisation Application are made on 27 May 

2024 (being the second return date of the application);  

 that the winding up will be concluded by 31 August 2024. I estimate that the 

finalisation of the winding up will be concluded by 31 August 2024, based 

on my estimate that I will require three months following the making of orders 

in the Finalisation Application to arrange the making of the final distribution, 

to pay any unclaimed or undistributed money to ASIC, and to publish 

unaudited accounts as required; 

 that the books and records of the FMIF will be retained by me for five years 

before being destroyed, and that it will not be necessary for me to deliver all 

of the books and records of the FMIF to the Liquidator of LMIM. If it is 

necessary for me to deliver books and records of the FMIF to the Liquidator 

of LMIM, substantial further costs would likely be incurred reviewing the 

books and records held by me to separate the books and records that LMIM 

as RE of the FMIF is entitled to from documents that I am entitled to retain 

(which may include for example, privileged legal advices provided to me in 

my capacity as Court appointed Receiver and other privileged 

communications with my solicitors relating to the various legal proceedings 

relevant to the winding up of the FMIF). 

22. I estimate that my remuneration from 1 March 2024 to the conclusion of the winding 

up (estimated to be by 31 August 2024), will be approximately $540,000 (exclusive of 

GST) made up as follows:  

 Remuneration relating to the main tasks required to operate the fund, 

including maintaining the register of members, responding to member 

queries, reporting to members, and ASIC (Operating Remuneration) - 

$240,000;  

 Remuneration relating to finalisation of the winding up, including 

remuneration relating to the Finalisation Application, updating member bank 

account details in anticipation of the final distribution, making the final 

distribution, preparing final accounts of the Fund and lodging notification of 

completion of the winding up with ASIC (Finalisation Remuneration) - 

$300,000.  
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Operating Remuneration  

23. I have analysed the average remuneration that has been required since 1 May 2022 

to perform the main ‘operating’ tasks of running the Fund, which include:  

 All those matters relating to investors under the “Creditors” category, set out 

in paragraphs 92 to 95 of my Remuneration Affidavit;  

 Maintenance of financial records;  

 Preparation of the half-yearly and full year accounts;  

 Quarterly reports to members; and  

 ASIC statutory reporting. 

24. Based on that analysis, the average remuneration per month for these ‘operating’ 

tasks since 1 May 2022 has been approximately $40,000 (exclusive of GST) per 

month.  

25. That analysis was arrived at by taking into account the amounts of remuneration 

claimed from 1 May 2022 to 29 February 2024 (that is, $1.073M), less the 

remuneration claimed in respect of the Liquidator Proceeding (about $175,000), less 

the remuneration claimed in the assets category relating to other legal proceedings 

including the Auditors Claim, where the matters are now finalised (about $32,000) 

divided by 22 months.  

26. Accordingly, I estimate that the remuneration for the performance of the work 

described in paragraph 23 above will be $240,000, assuming $40,000 (exclusive of 

GST) per month for six months.  

Finalisation Remuneration 

27. In addition to the operating costs referred to above, there will be a number of further 

tasks relating to the finalisation of the winding up of the Fund. 

28. First, there will be work relating to the Finalisation Application, preparing material, 

attending conferences with lawyers to provide instructions, communicating with 

members, and attending Court as required. 
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29. Second, I anticipate (based on my experience relating to the interim distribution paid 

to FMIF members in October 2019) that a significant number of investors will update 

their bank and other details in the near future, in anticipation of the final distribution. 

That is because the Fund has not been making regular distributions, and as a result 

there has not been a reason for members to keep their details up to date over time.  

30. This will require the following work by BDO, in addition to the usual operating 

expenses referred to above: 

 reviewing the change of details forms submitted by the investor;  

 updating the database; and 

 confirming the change in writing to the investor.  

31. Third, there will also be work required to be performed by BDO in relation to:- 

 paying out the ledgers as described in paragraphs 153 to 194 of my 

Finalisation Affidavit, including writing to members to invite them to submit 

claims (as referred to in paragraph 5 above), responding to queries from 

members, and considering any claims submitted by members;  

 paying the final distribution; 

 paying the remaining liabilities, as described in paragraphs 195 to 197 of my 

Finalisation Affidavit; and 

 distributing any unclaimed monies to ASIC, as referred to in paragraph 188 

of my Finalisation Affidavit. 

32. Fourth, there will be work preparing the final accounts, ASIC final return, and notice 

of conclusion of winding up, as referred to in paragraphs 198 to 206 of my Finalisation 

Affidavit.  

33. I estimate remuneration of $300,000 (exclusive of GST) to perform the work described 

in paragraphs 28 to 32 having regard to the large number of investors in the Fund, 

which is calculated as follows: 

Finalisation Application $35,000 

Updating member details 

 
$180,000 
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Paying out the Fund 

 
$60,000 

Preparing final accounts, etc 

 
$25,000 

Total 

 
$300,000 

34. I have arrived at my estimated remuneration relating to updating member details due 

to the final distribution and payment of the final distribution, having regard to the 

amount of remuneration incurred in respect of the interim distribution paid in October 

2019. 

35. In addition to the above, if a final audit is required and BDO are arranging that, the 

amount of additional work involved will depend on the scope of the audit.  

36. If the audit is limited to the period from the start of the financial year in which the 

winding up is concluded, to the conclusion of the winding up, then I estimate that my 

remuneration for the work required will be $10,000 to $20,000 plus auditor’s fees.  

Existing Work in Progress 

37. I confirm that I have had regard to the amount of work in progress actually incurred 

from 1 March 2024, when preparing the above estimates.  

38. From 1 March 2024 to 23 April 2024, BDO have incurred further remuneration of 

approximately $160,939.50 plus GST.   

39. This remuneration primarily relates to performing the investor management function, 

providing instructions in respect of and swearing detailed affidavits in support of the 

Finalisation Application, and preparing management accounts for the half year ended 

31 December 2023.  

40. As to the investor management function, I have noticed a significant increase in 

communications from investors since the 45th report to investors issued on 28 March 

2024 (remuneration of approximately $47,574 plus GST has been incurred for three 

weeks in April 2024).  

Remuneration approval 

41. Given the anticipated work to the conclusion of the winding up, as set out in 

paragraphs 20 to 34 above, I believe that the estimated sum of $540,000 plus GST 
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for the period from 1 March 2024 represents a reasonable estimate of the 

remuneration for that period and that the work to be undertaken will be necessary for 

the proper conduct of the winding up of the FMIF pursuant to the Orders.  

42. Of this amount, I anticipate that about $75,000 plus GST will be incurred after the 

making of the final distribution.  

43. I anticipate that the tasks which will be required after the making of the final 

distribution, will include:  

 Corresponding with members;  

 Preparing the final accounts;  

 paying unclaimed monies to ASIC;  

 paying any costs which will be incurred after the making of the final 

distribution.   

44. I respectfully request this Honourable Court to make the following orders in relation to 

my remuneration from 1 March 2024 to the conclusion of the winding:  

 That I be authorised to draw remuneration of “up to” $465,000 plus GST for 

the period from 1 March 2024 up to the making of the final distribution;  

 That my remuneration after the making of the final distribution be fixed in the 

sum of $75,000 plus GST and that I be authorised to withhold this amount 

from the final distribution. 

Estimated expenses or liabilities after final distribution 

45. Prior to making the final distribution, it is my intention to pay all expenses and liabilities 

of the Fund in the usual way, from the property of the Fund. 

46. The storage of books and records will be billed up front for the full period in respect of 

which the records are to be retained.  
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Final matters 

47. I seek liberty to apply in the event that any unexpected complications or issues arise

prior to the making of the final distribution, including for example if they materially

affect my estimates set out above.

48. In this Affidavit, where I have referred to dealings with solicitors and Counsel in order

to explain work undertaken for which I seek to be remunerated, I do not intend, in

doing so, to waive any legal professional privilege that may attach to communications

between me and my solicitors and Counsel.

The contents of this affidavit are true, except where they are stated on the basis of 
information and belief, in which case they are true to the best of my knowledge. 

I understand that a person who provides a false matter in an affidavit commits an 
offence. 

I state that: 

A. This affidavit was made in the form of an electronic document;
B. This affidavit was electronically signed;
C. This affidavit was made, signed and witnessed under part 6A of the Oaths Act 1867.

SWORN by DAVID WHYTE 

at Taormina, Italy 

) 
) 
) 
) 
) 
) 

……………………………………. 

28 April 2024 

BEFORE ME: 

David Heiner Schwarz 
[name of witness] 
Australian legal practitioner 
Cowen Schwarz Marschke Lawyers 
Special witness under the Oaths Act 1867 

) 
) 
) 
) 
) 
) 
) 
) 

………………………………. 

    April 2024 

SPECIAL WITNESS to complete – tick as applicable 

 I am a special witness under the Oaths Act 1867.

(see section 12 of the Oaths Act 1867)

 This affidavit was made in the form of an electronic document.

 I electronically signed this affidavit.

29
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 This affidavit was made, signed and witnessed under part 6A of the Oaths Act 1867 – I 
understand the requirements for witnessing a document by audio visual link and have 
complied with those requirements.   

 



 

 

CERTIFICATE OF EXHIBIT: Cowen Schwarz Marschke Lawyers 
Form 47, R.435 Level 8, 300 George Street 

Brisbane, Qld, 4000 
Tel: (07) 300 300 00 

Filed on behalf of the Applicant Fax: (07) 300 300 33 
 Email: dschwarz@csmlawyers.com.au 
02473332-012 

SUPREME COURT OF QUEENSLAND 

REGISTRY:  Brisbane 

NUMBER: 3383 of 2013 

Applicants:  RAYMOND EDWARD BRUCE AND VICKI PATRICIA BRUCE 

 AND  

First Respondent: LM INVESTMENT MANAGEMENT LIMITED 

 (IN LIQUIDATION) ACN 077 208 461 IN ITS CAPACITY AS 

RESPONSIBLE ENTITY OF THE LM FIRST MORTGAGE 

INCOME FUND 

 AND 

Second Respondent: THE MEMBERS OF THE LM FIRST MORTGAGE INCOME 

FUND ARSN 089 343 288 

 AND 

Third Respondent: ROGER SHOTTON  

 AND 

Intervener: AUSTRALIAN SECURITIES & INVESTMENTS COMMISSION 

CERTIFICATE OF EXHIBIT 

Exhibit “DW-130” to the Affidavit of DAVID WHYTE sworn this 28th day of April 2024 

 

 
Deponent   Witness 
   

David Heiner Schwarz  
  [name of witness] 

Australian legal practitioner 
Cowen Schwarz Marschke Lawyers  
Special witness under Oaths Act 1867 
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Level 10, 12 Creek Street  
Brisbane QLD 4000 
GPO Box 457 Brisbane QLD 4001 

Australia 

Tel: +61 7 3237 5999 
Fax: +61 7 3221 9227 
www.bdo.com.au 

BDO Business Restructuring Pty Ltd ABN 90 134 036 507 is a member of a national association of independent entities which are all members 
of BDO Australia Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BDO Business Restructuring Pty Ltd and BDO Australia 
Ltd are members of BDO International Ltd, a UK company limited by guarantee, and form part of the international BDO network of 
independent member firms. Liability limited by a scheme approved under Professional Standards Legislation.  

TO THE MEMBERS OF THE LM FIRST MORTGAGE INCOME FUND ARSN 089 343 288 (RECEIVER  

APPOINTED) (“FMIF”) 

I have filed an application in Court seeking orders or directions to enable finalisation of the 

winding up of the FMIF.  

Attached is a copy of the notice to members in respect of this application.  

The orders or directions sought in the application include orders authorising the payment of a 

final distribution to FMIF members.  

Bank Account Details  

There are a number of members whose bank account details are not up-to-date.  

In anticipation of a final distribution being paid (subject to Court approval), members whose 

bank account details have changed or are not up-to-date, are encouraged to provide up-to-date 

bank account details to BDO as soon as possible.  

For instructions on how to update or change a member’s bank account details, and copies of 

the form/s that are required to be completed, investors should visit the website 

www.lmfmif.com. 

If the bank account details for a member are not current and the payment of the final 

distribution to that member is not successful and is returned to BDO, any unclaimed funds will 

be paid to ASIC.   

Residual Member Claims  

In the final distribution, all investors in the FMIF will receive a final distribution based on their 

interest in the FMIF. 

In my review of the FMIF’s accounts, however, I have identified records suggesting that some 

investors are still owed money for historical entitlements, including declared but unpaid income 

or capital distributions, approved but unpaid redemptions (including hardship redemptions), 

and other returned or unsuccessful payments. 

In some cases, I have been unable to identify the investor entitled to the benefit of these 

entitlements. 

If you believe that you are still owed money from the FMIF, other than your entitlement to a 

final distribution in the winding up, please contact BDO, and submit details of your claim to 

BDO with supporting documentation by 24 May 2024. 

Upon receipt of a claim, I will assess it and I will promptly inform you of my determination. 

It is not necessary for investors to submit any claim or proof of debt in order to be paid their 

final distribution.  

  

"DW-130"

1

http://www.lmfmif.com/
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If investors have any queries, please do not hesitate to contact BDO on +61 7 3237 5999 or email 

lmfmif@bdo.com.au. 

  

 

 

……………………………………… 

David Whyte, Court-Appointed Receiver 

26 April 2024   
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Level 10, 12 Creek Street  
Brisbane QLD 4000 
GPO Box 457 Brisbane QLD 4001 

Australia 

Tel: +61 7 3237 5999 
Fax: +61 7 3221 9227 
www.bdo.com.au 

BDO Business Restructuring Pty Ltd ABN 90 134 036 507 is a member of a national association of independent entities which are all members 
of BDO Australia Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BDO Business Restructuring Pty Ltd and BDO Australia 
Ltd are members of BDO International Ltd, a UK company limited by guarantee, and form part of the international BDO network of 
independent member firms. Liability limited by a scheme approved under Professional Standards Legislation. 

TO THE MEMBERS OF THE LM FIRST MORTGAGE INCOME FUND ARSN 089 343 288 (RECEIVER 
APPOINTED) (“FMIF”) 

This is an important notice. You should read it carefully and in full.  

This document gives notice of two applications: 

1. An application in Supreme Court of Queensland Proceeding No. 3383 of 2013 for directions to 
finalise the winding up of the FMIF, brought by Mr David Whyte as the receiver of the property 
of the FMIF and the person appointed pursuant to section 601NF(1) of the Corporations Act 
2001 (Cth) to take responsibility for ensuring that the FMIF is wound up in accordance with its 
constitution (the finalisation application); and 

2. An application in Supreme Court of Queensland Proceeding No. 3508 of 2015 by Mr John Richard 
Park, the liquidator of LM Investment Management Limited (in liquidation) (receivers and 
managers appointed) ACN 077 208 461 (“LMIM”), for determination of his remuneration and 
approval of his expenses to be paid from the property of the FMIF (the liquidator remuneration 
application). 

The finalisation application and the liquidator remuneration application will both be heard by the 
Supreme Court in Brisbane on 27 May 2024 at 10.00am. Further details regarding your rights to appear 
at and participate in the hearing are set out at the end of this Notice. 

Mr Whyte’s application for authority to make a final distribution to members of the FMIF 

Mr Whyte is seeking orders granting him authority to make a further and final distribution of all of the 
remaining property of the FMIF to members. Mr Whyte will be permitted to withhold from that 
distribution only an amount, to be determined by the Court at the hearing of the finalisation application, 
necessary to meet unpaid or anticipated final expenses of the FMIF. 

To ensure prompt receipt of their entitlement to the final distribution, all members should ensure that 
their contact details and bank account details are current. 

Any payments that are unclaimed or undistributed, or that are returned in circumstances where Mr Whyte 
does not have up to date payment details, will not be retained by Mr Whyte, but will instead be remitted 
to ASIC as unclaimed monies.  

It will remain possible for members to apply to ASIC to recover any unclaimed monies to which they were 
entitled, however, the consideration and determination of any claim to recover unclaimed monies from 
ASIC will be ASIC’s sole responsibility. Mr Whyte will have no further involvement or responsibility in that 
process. 

Mr Whyte’s application for approval of his remuneration to be paid from the FMIF 

The orders sought in the finalisation application also include orders relating to Mr Whyte’s further 
remuneration from 1 May 2022 through to the conclusion of the winding up of the FMIF. 
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Mr Park’s application for approval of his remuneration and expenses to be paid from the FMIF 

Mr Park, as the liquidator of LMIM, the responsible entity of the FMIF, has applied to the Supreme Court 
of Queensland for: 

1. the determination of his remuneration as liquidator of the Second Applicant:- 

(a) for the period from 1 December 2021 to 31 January 2024, in the sum of $132,482.90 
(including GST); and  

(b) for the period 1 February 2024 to the date for finalisation of the winding up of the 
FMIF, in the sum or sums up to the amount of $55,000  (including GST);  

2. an order permitting him to be paid that remuneration of $132,482.90 (including GST) and a sum 
or sums up to the amount of $55,000 (including GST) from the scheme property of the FMIF;  

3. an order that pursuant to the orders of Justice Jackson made on 17 December 2015, as varied 
on 18 July 2018, the Court approve the claim by Mr Park for payment of the sum of $451,342.18  
from the property of the FMIF being for legal costs and interest charges and expenses the 
Liquidator has incurred in connection with LMIM acting as responsible entity for the FMIF;  

4. an order that Mr Whyte shall pay the sum of $451,342.18 from the property of the FMIF to the 
applicants (or as they may direct in writing);  

5. an order that the applicants’ costs of this Application, as agreed by the applicants and Mr Whyte 
or otherwise assessed, be paid on the indemnity basis from the property of the FMIF; 

6. such further or other orders as this Honourable Court deems fit.  

Mr Whyte’s application for discharge and release from claims 

Mr Whyte is seeking orders granting him, BDO, its partners, employees and agents a discharge and release 
from any and all claims against him whatsoever and howsoever arising in connection with his 
appointments under section 601NF of the Act in respect of the FMIF.  

If this release and discharge is granted by the Court, it will take effect immediately upon payment of 
the final distribution. The effect will be that no member of the FMIF, or any other party, will be permitted 
to bring a claim against Mr Whyte for his work under his appointments in relation to the winding up of 
the FMIF. 

Other orders sought by Mr Whyte in the finalisation application 

The further orders sought in the finalisation application include the following: 

1. That LMIM is not required to prepare or have audited final accounts of the FMIF, other than as 
required under ASIC Instrument 24-0114, issued on 1 March 2024. In the alternative, that such 
an audit be limited to the period from the start of the financial year in which the winding up is 
concluded, to the conclusion of the winding up. 

2. That Mr Whyte is justified in causing LMIM to discontinue Supreme Court proceedings 11560/16, 
which claimed damages against LMIM, in circumstances where LMIM has no remaining assets, 
and where there is no longer any need to rely on the clear accounts rule as a defence to a claim 
by LMIM against the FMIF. 
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3. That Mr Whyte is justified in paying cash income distributions recorded in the “Distributions 
Payable” (20400) ledger of the FMIF for the November and December 2010 distribution periods, 
to the members entitled to those distributions. 

4. That Mr Whyte is justified in seeking to pay other outstanding amounts recorded in the 
“Distributions Payable” (20400), the “Investor Funds Payable (Redemptions)” (20401) and the 
“Returned Investor Payments” (20003) liability ledgers of the FMIF, but otherwise taking no 
further steps in relation to those liabilities apart from assessing claims received from members, 
and paying claims which are determined to be valid. 

5. That Mr Whyte is justified in taking no further steps in relation to the amounts recorded in the 
“Trade – Settlements Payable / Receivable” (20040) and “Other Payables” (20001) liability 
ledgers of the FMIF. 

Procedural matters 

The finalisation application and the liquidator remuneration application (the Applications) will both be 
heard by the Court on 27 May 2024 at 10.00am. 

Directions have already been made for the conduct of both applications by the Court on 18 April 2024. 

In relation to the finalisation application: 

1. Any member of the FMIF is entitled to appear and be heard on the finalisation application, if 
they wish. If you wish to do so, you must file a Notice of Appearance in Form 4 to the Rules for 
Proceedings under the Corporations Act 2001 which are in Schedule 1A of the Uniform Civil 
Procedure Rules 1999; and serve a copy of that notice on Cowen Schwarz Marschke, the 
solicitors for Mr Whyte, at their office at Level 8, 300 George Street, Brisbane, QLD 4000, or by 
email to dschwarz@csmlawyers.com.au and anase@csmlawyers.com.au. 

2. Copies of all court documents, including the directions made by the Court on 18 April 2024 and 
any further affidavit or submission filed in the finalisation application, will be available on the 
website www.lmfmif.com.  

3. Any member who reasonably requires a hard copy of any of the Applications and supporting 
material should call BDO on +61 7 3237 5999. 

4. Members will not be sent any further email or correspondence notifying them of either of the 
Applications. 

In relation to the liquidator remuneration application: 

1. If you intend to appear at the hearing of the liquidator remuneration application, you will need 
to file and serve your Notice of Appearance, any material on which you intend to rely at the 
hearing, and a short statement summarising any grounds on which you oppose the relief sought 
in any of the Applications, by 13 May 2024. 

2. The members of the FMIF are not respondents to the application but any member is entitled to 
be heard in the application if they wish. Any member who wishes to appear and to make 
submissions at the hearing of the application must file a Notice of Appearance in Form 4 to the 
Rules for Proceedings under the Corporations Act 2001 which are in Chapter 23 of the Uniform 
Civil Procedure Rules 1999; and serve a copy of that notice on Russells, the solicitors for John 
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Richard Park as liquidator of LM Investment Management Limited (In Liquidation) (Receivers 
and Managers Appointed) ACN 007 208 461 the Responsible Entity of the LM First Mortgage 
Income Fund ARSN 089 343 288, at their office at Level 18, 300 Queen Street, Brisbane, QLD 
4000. Tel. +61 7 3004 8888 Fax +61 1 3004 8899 E-mail: service@russells.au.  

3. Copies of the application and other court documents filed in the relation to the liquidator 
remuneration application will be available on the website 
www.lminvestmentadministration.com.  

4. Any member who reasonably requires a hardcopy of the application and other court documents 
should call Russells Lawyers on +61 7 3004 8888. 

This notice is given pursuant to an order of the Supreme Court of Queensland made on 18 April 2024, 
which will constitute service on you of the finalisation application and the liquidator remuneration 
application.  

 
David Whyte  
Court appointed Receiver of FMIF 
 
 
John Park 
Liquidator of LMIM 

 

Dated: 24 April 2024 
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